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Application Number 



Filing Date 



First Named Inventor 



Group Art Unit 



Examiner Name 



Attorney Docket Number 



09/143,233 



August 28, 1998 



Harari 



2785 



May- 



L Hua 



20937-000610 
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ENCLOSURES (check all that apply) 



Fee Transmittal Form 
n Fee Attached 
Q Amendment / Response 

□ After Final 

□ Affidavits/declaration(s) 
Q Extension of Time Request 

I I Express Abandonment Request 

l~] Information Disclosure Statement 

l~l Certified Copy of Priority 
Document(s) 

| | Response to Missing Parts/ 
Incomplete Application 

[~] Response to Missing 
Parts under 37 CFR 
1.52 or 1.53 



I I Assignment Papers 
(for an Application) 

[~~| Drawing(s) 

I I Licensing-related Papers 

□ Petition Routing Slip (PTO/SB/69) 
and Accompanying Petition 

l~l PetiUon to Convert to a 
Provisional Application 

^ Power of Attorney, 

I I Terminal Disclaimer 
n Request for Refund 

□ CD, Number of CD(s) 



Remarks 



I I After Allowance Communication to 
Group 

[ I Appeal Communication to Board of 
Appeals and Interferences 

l~1 Appeal Communication to Group 
{Appeal Notice, Brief, Reply Brief) 

I I Proprietary Information 
□ Status Letter 

^ Other Enclosure(s) 
(please identify below): 

Revocation of Power of Attorney 
Certificate Under 3.73(b) 
Copies of two recorded assignments 
in the chain of title 



The Commissioner is authorized to charge any additional fees to 
Deposit Account 20-1 430. 
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SIGNATURE OF APPLICANT, ATTORNEY, OR AGENT 



Firm 
and 
Individual na' 



Townsend and Townsend and Crew LLP 




Reg No. 39,626 



o 
o 



CERTIFICATE OF MAILING 



I hereby certify that this correspondence is being deposited with the United States Postal Service with sufficient postage as first 

class mail in an envelope addressed to: Assistant Commissioner for Patents, Washington, n C . ?fl?31 nn this riatp . - 

May 10, 2001 



Typed or printed name 



Sigmtnra 



Anne Currier Ca: 



Pata 



May m, ?nni 



Burden Hour Statement: This form is estimated to take 0.2 hours to complete. Time will vary depending upon the needs of the individual case. Any 
comments on the amount of time you are required to complete this form should be send to the Chief Information Officer, U.S. Patent and Trademark 
Office. Washington, DC 20231. DO NOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Assistant Commissioner for 
Patents. Washington. DC 20231. 
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Application Number 



Filing Date 



First Named Inventor 



Group Art Unit 



Examiner Name 



Attorney Docket Number 



09/143,233 



August 28, 1998 
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L. Hua 
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□ Firm or 

Individual Name 




Address 




City 


m 
o 


Country 




State 


1 zip s 


Telephone 




Fax 





I hereby revoke all previous powers of attorney or authorizations of agent given in the above- 
identified application: 



^ A Power of Attorney or Authorization of Agent is submitted herewith. 
AND 

£3 Please change the correspondence address for the above-i dentified application to: 



Customer Number 



020350 



OR 



Place Customer 
Number Bar Code 
Lnhett hart) 



I am the: 

□ Applicant/Inventor. 

13 Assignee of record of the entire interest. See 37 CFR 3.71 . 
Certificate under 37 CFR 3.73(b) is enclosed. (Form PTO/SB/96) 
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n 
x> 
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CO 

o 
o 



P] 
ZD 



SIGNATURE of Applicant or Assignee of Record 



Name 


Steven S. Baik, Esq., Senior Intellectual Property Counsel 
SanDisk Corporation, 140 Caspian Court, Sunnyvale, CA 94089 


Signature 




Date 





NOTE: Signatures of all the inventors or assignees of record of the entire interest or their representative(s) are required. 
Submit multiple forms if more than one signature is required, see below*. 



El 'Total of 1 forms are submitted. 



Burden Hour Statement: This form is estimated to take 0.2 hours to complete. Time will vary depending upon the needs of the individual 
case. Any comments on the amount of time you are required to complete this form should be sent to the Chief Information Officer, U.S. 
Patent and Trademark Office, Washington. DC 20231. DO NOT SEND FEES OR COMPLETEO FORMS TO THIS ADDRESS. SEND TO: 
Assistant Commissioner for Patents, Washington, DC 20231 . 
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Application Number 



Filing Date 



First Named Inventor 



Group Art Unit 



Examiner Name 



Attorney Docket Number 



09/143,233 



August 28, 1998 



Harari 



2785 
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L Hua 
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I hereby appoint: 

_3 Practitioners at Customer Number 
AND 

__ Practitioner(s) named below: 



020350 



=^H<oo 



Place Customer 
Number Bar Code 
Label here 



Name 


Registration Number 


David N. Slone 


28.572 


Paul C. Haughey 


31,836 


Melvin D. Chan 


39,626 


Steven S. Baik 


42,281 



as my/our attorney(s) or agent(s) to prosecute the application identified above, and to transact all business in the 
Trademark Office connected therewith. 



.Patent and 

~rn 
o 



Please change the correspondence address for the above-identified application to: 

S The above-mentioned Customer Number. 
OR 



CO 



□ Firm or 

Individual Name 



Address 



Address 



City 



Country 



Telephone 



C3 



State 



ZIP 



Fax 



I am the: 

n Applicant/Inventor. 

_3 Assignee of record of the entire interest. See 37 CFR 3.71 . 
Certificate under 37 CFR 3.73(b) is enclosed. (Form PTO/SB/96). 



SIGNATURE of Applicant or Assignee of Record 



Name 



Signature 



Steven S. Baik, Esq., Senior Intellectual Property Counsel 
SanDisk Corporation, 140 Caspian Court, Sunnyvale, CA 94089 




NOTE: Signatures of all the inventors or assignees of record of the entire interest or their representative(s) are required. 
Submit multiple forms if more than one signature is required, see below*. 



"Total of 1 forms are submitted, 
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1 

n 

_3 



Burden Hour Statement: This form is estimated to take 3 minutes to complete. Time will vary depending upon the needs of the individual case. Any 
Comments on the amount of time you are required to complete this form should be sent to the Chief Information Officer, U.S. Patent and Trademark 
Office, Washington. DC 20231. DO NOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Assistant Commissioner for 
Patents, Washington, DC 20231. 
PA 3124966 v1 




Attorney Docket No. 20937-000610 

CERTIFICATE UNDER 37 C.F.R. § 3.73(b) ^^^/|/ 

arari and Sanjay Mehrotra ^AY £ ^0 

Application No.: 09/143,233 Filed: August 28, 1998 "'°QVn~ 

Qr 2ln 

For: FLASH EEPROM SYSTEM WITH DEFECTIVE BLOCK SUBSTITUTION (as amended) °0 

SanPisk Corporation , a Corporation 

(Name of Assignee) (Type of Assignee, e.g.. corporation, partnership, university, government agency, etc.) 

certifies that it is assignee of the patent application identified above by virtue of either: 

A. n An assignment from the inventor(s) of the patent application identified above. The assignment was recorded 

in the Patent and Trademark Office at Reel , Frame(s) , and for which a copy thereof is 

attached. 

OR 

B. £3 A chain of title from the inventors), of the patent application identified above, to the current assignee as 

shown below: 

1. From: Eliyahou Harari, Robert P. Norman, and Sanjay Mahrotra To: SunPisk Coporation 

The document was recorded in the Patent and Trademark Office on October 30. 1995 at 

Reel -003309^ Frames-Q537 r and for which a copy thereof is attached. 
5264 766 

2. From: SunPisk Corporation _____ To: SanPisk Corporation 

The document was recorded in the Patent and Trademark Office on October 30, 1995 at 

Reel 007709 , Frames 0577. and for which a copy thereof is attached. 

Ex] Copies of assignments or other documents in the chain of title are attached. 

The undersigned (whose title is supplied below) is empowered to act on behalf of the assignee. 

I hereby declare that all statements made herein of my own knowledge are true, and that all statements made on 
information and belief are believed to be true; and further, that these statements are made with the knowledge that 
willful false statements, and the like so made, are punishable by fine or imprisonment, or both, under Section 1001, Title 
18 of the United States Code, and that such willful false statements may jeopardize the validity of the application or any 
patent issuing thereon. 



Date: 

Name: Steven S. Baik 



Title: Senior Intellectual Property Counsel, SanPisk Corporation 



Signature: 

PA 3124971 vl 
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ASSI GNMEN T 
(Attorney Docket No. HARI--0600) 
WHEREAS , ELIYAHOU HARARI, a resident Of LOS Gatos, 
California, ROBERT D. NORMAN, a resident of San Jose, California, 
and SAN JAY MEHROTRA, a resident of Milpitas, California, 
hereinafter referred to as "Assignors*, have invented certain new 
and useful improvements as described and sset forth in an 
application for Letters Patent of the United States entitled FLASH 
EEPROM SYSTEM filed with the U.S. Patent Office on April 13, 1989 
i under Serial No. 337,566; 

WHEREAS, SunDisk Corporation, a Corporation of the State 
. of . Delaware, having a place* of business at 4401 Great America 
'. Parkway, Suite 150, Santa Clara, California 95054. hereinafter 
I referred to as "Assignor*, desires to acquire the entire right, 
title and interest in and to said application, said invention, said 
improvements and all Letters Patent which nay be granted thereon in 
the United States or any foreign country; 

NOW, THEREFORE, for good and valuable consideration, the 
receipt of which is hereby acknowledged by Assignors, 

1. Assignors hereby sell, assf.gn, transfer and convey to 
Assignee the entire worldwide right, title and interest in and to 
said application, said invention and said improvements, and in and 
to any and all Letters Patent on said invention and improvements 
that may be granted by the United States or any foreign country , 
including any divisions, substitutions, continuations in whole or 
in part, conversions, reissues, additions or extensions thereof, 
said interest to be held and enjoyed by Assignee as fully and 
exclusively as it would have been held and enjoyed by said 
Assignors had this Assignment and transfer not been made. 

2. Assignors hereby warrant, covenant and represent that 
they have not heretofore granted any license, right or privilege 
with respect to said application, invention or improvements, or ir 




any other way encumbered the same, and that they have the full 
right to make this Assignment. 

3. Assignors further agree that at the request and 
expense of Assignee, but without charge to said Assi gnee, they will 
promptly execute all papers necessary : Qr desirable to perfect 
ownership of said invention, improvements, applications or said 
Letters Patent, in said Assignee, and will execute all oaths and 
other papers, within the truth, that are necessary or desirable for 
prosecuting said application, for use in interference proceedings 
involving said invention or improvements, for refiling said 
applications, for filing of said divisional, substitution, 
continuation or continuation-in-part applications covering said 
invention or improvement? which ate deemed necessary or desirable 
by Assignee, for reissuance or reexamination of said Letters 
Patent, or for the filing in foreign countries of applications for 
letters Patent covering said invention or improvements. 

4. The terms, covenants and provisions of this 
Assignment shall inure to the benefit of Assignee, its successors, 
assigns and other legal representatives, and shall be binding upon 
Assignors, their heirs, legal representatives and assigns. 

IN TESTIMONY WHEP.EOF, we have executed and delivered to 
Assignee this instrument this Z$t£ day of Aitf^ gty , /Ofo . 



Eliyajfou Harari 




?3 

no 
-J 



37ATE OF CALIFORNIA ) 
COUNTY OF -5/* A/'** ) 

cn this _*2?_f*day of Mi\£C4l , UllL* before, me, the 

undersigned notary public, personally appeared the above-named 
Assignors, known to me or proved to a>e on the basis of satisfactory 
evidence to be the persons whose names are subscribed to thin 
Assignment, and acknowledged to ms that :t:hey executed the same. 



fSEAL) 



Notary ^blic 



OFFICIAL SEAL K 
NANCY C GUNNING £ 

NOTARY PUSLIC - CALIFORNIA .{ 
SMiU CUUW COUNTY 
M» nam. expire* SO* 7. 1991 ', 
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box Assignments 
Hon. Commissioner of 
Patents and Trademarks 
Washington, D.C. 2023 



12-01 -f 995 

«** BKeOltDATIOH FOI 



I 1 ' SO. 59] laOT3 



fcas^jJScoi'd the attached original documents or copy thereof: 

1. The name of the conveying party Is SunDisk Corporation. 

2. The name of the party receiving the interest is SanDisk 
Corporation, a corporation of the State of Delaware, having a 
principal place of business at 3270 Jay Street, Santa Clara, 
California 95054. 

3. The nature of the attached document is CHANGE OP name, which was 
executed on August 25, 1995. 



4* In connection with: 



The patents listed on the attached Schedule A. 

5. The name and aidress to whom all correspondence regarding this 
matter should be mailed is: 



Gerald p. Parsons 

MAJESTIC, PARSONS, SIEBERT & HSUE 
4 Embarcadero Center, Suite 1450 
San Francisco, California 94111-4121 
Telephone: (415) 362-5556 

Telefacsimile: (415) 362-54 18 



6. A total of 17 patents are involved in this request. 

7. The fee of $40.00 each, or a total of $680.00 is enclosed to cover 
the costs of recordal. 

8. The Commissioner is hereby authorized to charge any additional 
fees which may be required, or credit any overpayment, to Deposit 
Account No. 13-1030. A duplicate copy of this transmittal sheet 
is enclosed. 

9. To the best of my knowledge and belief, the foregoing information 
is true and correct and any attached copy is a true copy of the 
original document. 

Respectfully submitted. 



MAJESTIC, PARSONS, SIEBERT & HSUE 



Dated: ... . . 

Atty. Docket: HARI-0 Gerald P. Parsons 

The total number of pages including cover sheet, attachments, and document is twenty- 
two {22). 
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SCHEDULE A 
ISSUED PATENTS 



PATENT! ISSUED INVENTORS 



5,070,032 12/03/91 Jack H. Yuan 

Eliyahou Barari 

5,163,021 11/10/92 San jay Mehrotra 

Eliyahou Harari 
Winston Lee 

5,172,338 12/15/92 San jay Mehrotra 

Eliyahou Harari 
Winston Lee 

5,200,959 04/06/93 Stephen Gross 

Robert D. Norman 

5,270,979 12/14/93 Eliyahou Harari 

Daniel C. Guterman 
San jay Mehrotra 
Stephen J. Gross 

5,297,148 03/22/94 Eliyahou Harari 

Robert D. Norman 
San jay Mehrotra 

5,315,541 05/24/94 Eliyahou Harari 

San jay Mehrotra 

5,343,063 08/30/94 Jack H. Yuan 

Gheorghe Samachisa 
Daniel C. Guterman 
Eliyahou Harari 

5,369,615 11/29/94 Eliyahou Harari 

Daniel C. Guterman 
San jay Mehrotra 
Stephen J. Gross 

5,380,672 01/10/95 Jack H. Yuan 

Gheorghe Samachisa 
Daniel C. Guterman 
Eliyahou Harari 



cont'd, 



PATENT 
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PATENT t ISSUE 



NAME 



5,396,468 03/07/95 Eliyahou Harari 

Daniel C. Guterman 
San jay Mehrotra 
Stephen J. Gross 
John S. Mangan 

5,418,752 05/23/95 Eliyahou Harari 

Robert D. Norman 
Sanjay Mehrotra 

5,422,842 06/06/95 Raul-Adrian Cernea 

Sanjay Mehrotra 
Douglas J. Lee 

5,428,621 06/27/95 Sanjay Mehrotra 

Winston Lee 
George Samachisa 
Stephen J. Gross 

5,430,859 07/04/95 Robert D. Norman 

Karl M.J. Lofgren 
Jeffrey D. Stai 
Anil Gupta 
Sanjay Mehrotra 

5,436,587 07/25/95 Raul-Adrian Cernea 

5,438,573 08/01/95 John S. Mangan 

Robert D. Norman 
Jeffrey Craig 
Richard Albert 
Anil Gupta 
Jeffrey D. Stai 
Karl M.J. Lofgren 
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State of Delaware 
Office of the Secretary of State 



I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE RESTATED CERTIFICATE OF "SUNDISK CORPORATION" , 






2162478 8100 
9S0195213 



Edward J. Free!, Secretary of State 
A UTH E NTIC ATION: 



7622444 
08-28-95 



DATE: 

PATENT 
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RESTATED CERTIFICATE OF INCORPORATION 
OF SUNDISK CORPORATION 
a Delaware Corporation 
(originally incorporated on June 1, 1988) 



The undersigned, Eliyahou-Harari and Cindy Burgdorf hereby certify that 

ONE: They are the duly elected and acting President and Secretary, 
respectively, of said corporation. 

TWO: The Certificate of Incorporation of said corporation shall be 
amended and restated to read in fun as follows: 

ARTICLE L 

The name of this corporation is SanDi&k Corporation, 

/ 

ARTICLE H. 

The address of the registered office of the corporation in the State of 
Delaware is 1209 Orange Street, in the City of Wilmington. County of New Castle. The 
name of its registered agent at such address is The Corporation Trust Company. 

ARTICLE IH 

The nature of the business or purposes to be conducted or promoted is to 
engage in any lawful act or activity for which corporations may be organized under the 
General Corporation Law of Delaware. 

ARTICLE IV. 

A. Classes of Stock. This corporation is authorized to issue two classes of 
stock to be designated, respectively, "Common Stock" and "Preferred Stock.' The total 
number of shares which the corporation is authorized to issue is Fifty-Nine Million Three 
Hundred Twenty-Eight Thousand One Hundred Sixty-Two (59328,162) shares. Forty 
Million (40,000,000) shares shall be Common Stock and Nineteen Million Three 
Hundred Twenty-Eight Thousand One Hundred Sixty.TVo (19,328,162) shares shall be 
Preferred Stock. 

Immediately upon the tiling of this Amended and Restated Certificate of 
. Incorporation, each three (3) outstanding shares of the Corporation's Common Stock, 
$0,001 par value per share, will be exchanged and combined, automatically, without 
' further action, into two (2) shares of Common Stock and each three (3) outstanding 

■PHPAl \VKC\0107490.0S 
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shares of the Corporation's Preferred Stock, $0,001 par value per share, will be 
exchanged and combined, automatically, without further action, into two (2) shares of 
Preferred Stock. 

B. Rights. Preferences and Restrictions of Preferred Stock. The Preferred 
Stock authorized by this Amended and Restated Certificate of Incorporation may be 
issued from time to tune in one or more series. The rights, preferences, restrictions and 
other matters relating to the Series A Preferred Stock, which series shall consist of 
510,000 shares, the Series B Preferred Stock, which series shall consist of 2,935,280 
shares, the Series C Preferred Stock, which series shall consist of 266,605 shares, the 
Series D Preferred Stock, which series shall consist of 1,617,740 shares, the Series B 
Preferred Stock, which series shall consist of 4,597,592 shares, the Series F Preferred 
Stock, which series shall consist of 4,776,775 shares and the Series O Preferred Stock, 
which series shall consist of 664,620 shares, are as set forth below in this Article IV. 

Tne remaining shares of Preferred Stock may be issued from time to time 
in one or more series. The Board of Directors of the Corporation (the 'Board of 
Directors") is expressly authorized to provide for the'issue of all or any of the remaining 
shares of the Preferred Stock in one or more series, and to fix the number of shares and 
to determine or alter, for each such series, such voting powers, full or limited, or no 
voting powers, and such designations, preferences, and relative, participating, optional, or 
other rights and such qualifications, limitations, or restrictions thereof, as shall be stated 
and expressed in the resolution or resolutions adopted by the Board of Directors 
providing for the issue of such shares (a "Preferred Stock Designation* 1 ) and as may be 
permitted by the General Corporation Law of the State of Delaware. Tne Board of 
Directors is also expressly authorized to increase or decrease (but not below the number 
of shares of such series then outstanding) the number of shares of any series subsequent 
to the issue of shares of that series. In case the number of shares of any such series shall 
be so decreased, the shares constituting such decrease shall resume the status that they 
had prior to the adoption of the resolution originally fixing the number of shares of such 
series. 

1. Dividend ftc^ripns. 

a. Subject to the rights of series of Preferred Stock which may 
from time to time come into existence, the holders of shares of Series E, Series P and 
Series G Preferred Stock shall be entitled to receive dividends, out of any assets legally 
available therefor, prior and in preference to any declaration or payment of any dividend 
(payable other than in Common Stock or other securities and rights convertible into or 
entitling the holder thereof to receive, directly or indirectly, additional shares of 
Common Stock of this corporation) on the Series A, Series B, Series C or Series D 
Preferred Stock or the Common Stock of this corporation, at the rate of S0.225 per share 
per annum of Series E Preferred Stock and $0.4282 per share per annum of Series F 
Preferred Stock at the beginning of each calendar quarter beginning April 1, 1992, and at 

apHPAt\vccvoiori90.os ^ 
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the rate of S0.42S2 per share per annum of Series Q Preferred Stock at the beginning of 
each calendar quarter beginning January 1. 1995. Such dividends shall accrue on each 
share fr m the date f issuance thereof, and shall accrue fr m day to day, whether or not 
declared. Such dividends shall be cumulative so that, except as provided below, if such 
dividends in respect of any previous or current annual dividend period, at the annual rate 
specified above, shall not have been paid or declared and a sum sufficient for the 
payment thereof set apart, the deficiency shall first be fully paid before any dividend or 
other distribution shall bo paid on or declared and set apart for the Series A, Series B, 
Series C or Series D Preferred Stock or the Common Stock. Any accumulation of 
dividends on the Series E, Series F and Series G Preferred Stock shall not bear Interest 
Upon conversion of each share of the Series E, Series F and Series G Preferred Stock to 
Common Stock, cumulative dividends with respect to such share which are accrued, 
payable and/or in arrears, unless declared, shall not then or thereafter be paid and shall 
cease to be accrued, payable and/or in arrears. 

b. Subject to the prior rights of holders of Series B, Series F 
and Series G Preferred Stock at the time outstanding as provided in subsection 1(a), the 
holders of shares of Series A, Series B, Series C and' Series D Preferred Stock shall be 
entitled to receive dividends, out of any assets legally available therefor, prior and in 
preference to any declaration or payment of any dividend (payable other than in 
Common Stock or other securities and rights convertible into or entitling the holder 
thereof to receive, directly or indirectly, additional shares of Common Stock of this 
corporation) on the Common Stock of this corporation, at the rate of $0.0495 per annum 
per share of Series A Preferred Stock, $0.1995 per annum per share of Series B and 
Series C Preferred Stock and $030 per annum per share of Series D Preferred Stock, 
payable quarterly when, as and if declared by the Board of Directors; provided, however, 
that dividends may only be paid jointly on the Series A, Series B, Series C and Series D 
Preferred Stock and may not be paid to one such series of Preferred Stock without 
making the appropriate payment to the other such series of Preferred Stock 
simultaneously. Such dividends shall not be cumulative. 

2. Liqmdartpn Preferen ce . 

a. In the event of any liquidation, dissolution or winding up of 
this corporation, either voluntary or involuntary, the holders of the Series E, Series F and 
Series G Preferred Stock shall be entitled to receive, prior and in preference to any 
distribution of any of the assets of this corporation to the holders of the Series A, 
Series B. Series C or Series D Preferred Stock and the Common Stock by reason of their 
ownership thereof; an amount per share equal to the sum of (I) $330 for each 
outstanding share of Series B Preferred Stock (the "Original Series E Issue Price 11 ), 
$6.2805 for each outstanding share of Series F Preferred Stock (the "Original Series F 
Issue Price"), $9.4203 for each outstanding share of Series O Preferred Stock (the 
. "Original Series O Issue Price"), plus (2) an amount equal to accrued but unpaid dividends 
on such share. If upon the occurrence of such event, the assets and funds thus distributed 

08/2i/9S s 
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among the holders of the Series B, Series F and Series G-Preferred Stoalt .hail be 
insufficient to permit the payment to such holders of the full aforesaid pTefereotiS 
amount, then the entire assets and hinds of the corporation legally avaiSwefor 
dfctribuuon shall be dUtributed ratably amm* thXders of SS^sS. F and 

SuKk ^ " in proportion to the prXoTl 

respective preference amount of each audi share multiplied by the number of shares of 
such stock owned by each such holder. "™" 

e o * r> 1 "^fl 111 ? completion of the distribution to the holders of the 

iS n E ^^ and ¥F ?, ftefcned . Sw * "l^ed by subparagraph 

Seoton 2, If assett remain in mis corporation, the holders of the Serfcs A, Series bT 

t fl * £t^ n65 ? to**** be entitled to receive, priorlndln^refcrence 

^distribution of .my of the assets of this corporation to the holders of the CbnmST 
vfiS&Z***'* hereof. « ««.unt per share equal to the sumofTl) 

$0.4995 to, ■ mmndtai dm of Series A Preferred Stock (the -Original Series A 
Issue Price"), $1.9995 for each outstanding share of Series B Preferred StncvT ffl^w«f M i 

Original Series C Issue Price"), $3.00 for each outstanding share of Series D Preferred 
^XtfT* I^e Price"), plus (2) an Zunt ^ual m d^ed b^ 

unpaid dividends on such shares. If upon the occurrence of such event, the assets and 

^rSlf^wi^^^i hddcrS °^ Series A, Series B. Series C and Series D 
deferred Stock shall be insufficient to permit the payment to such holders of the Ml 

^ d f^"™^^^ then the entire assets and funds of the corporation teaallv 
available for distribution shall be distributed ratably among the holderslrf the Series a7 
Series B, ^ries C and Series D Preferred Stock and. as between sucT.ertet iZ?"p£ho a 
to me product of the respective preference amount of each such share muWplied bithe 
number of shares of such stock owned by each such holder. 

t , v Upon the completion of the distributton required bv 

subparagraphs (a) and (b) of this Section 2. if assets remain in this corporation, the 
holders of the Common Stock of this corporation shall receive all of the rernainine assets 
of this corporation. * 

. d - A consoUdation of this corporation with or merger into any 

other corporanon or corporations, (other than a wholly owned subsidiary corporation or a 
merger to change the state of domicile of this corporanon) or a sale, conveyance or 
disposidon of alt or substantially all of the assets of this corporation or the effectuation bv 
the corporation of a transaction or series of related transactions in which more than 50% 
of the voting power of the corporanon is disposed of; shall be treated as a hquidadon 
within the meaning of this Section 2. 

. , c - A** securities to be delivered to the holders of the Preferred 

Stock pursuant to subsection 2(a). (b) or (c) above shall be valued as follows: 
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.... , ( l ) Securities not subject to investment letter or other 

similar restrictions on free marketability: 

. A . t . C a ) If traded on a securities exchange, the value shall 

be deemed to be the average of the dosing prices of the securities on such exchange over 
the 30-day period ending three (3) days prior to the dosing; 

*u*nu*A a. u %. . K actively traded over-the-counter, the value 

shall be deemed to be the average of the closing bid or sale prices (whichever are 
applicable) over the 30-day period ending three (3) days prior to the dosing; and 

.... ... t , . ( c ) H toere is no active public market the value 

£m ~ f %^f m ^f J ? t ^ **** 85 mxtuall y ^termined by the corporation and the 
holders of Preferred Stock which would.be entitled to receive such securities or the same 
type of securities and which Preferred Stock represents at least a majority of the voting 
power of all then outstanding shares of such Preferred Stock. 

(2) The method of valuation of securities subject to 
uivestment letter or other restrictions on free marketability (other than restrictions arlsin* 
solely by virtue of a stockholder's status as an affiliate or former affiliate) shall be to 
mate an appropriate discount from the market value determined as above in (i) (A) CB) 
or (O to reflect the approximate fair market value thereof, as mutually determined by the 
corporation and the holders of Preferred Stock which would be entitled to receive such 
securities or the same type of securities and which represent at least a majority of the 
voting power of all then outstanding shares of such Preferred Stock. 

- , . *\ The corporation shall give each holder of record of Preferred 

Stock written notice of any impending transaction described in this Section 2 not later 
than twenty (20) days prior to the stockholders' meeting called to approve such 
transaction^ or twenty (20) days prior to the dosing of such transaction, whichever is 
earner, and shall also notify such holders in writing of the final approval of such 
transaction. The first of such notices shall describe the material terms and conditions of 
the impending transaction and the provisions of this Section 2. and the corporation shall 
thereafter give such holders prompt notice of any material changes. The transaction shall 
in no event take place sooner than twenty (20) days after the corporation has given the 
first notice provided for herein or sooner than ten (10) days after the corporation has 
given nonce of any material changes provided for herein; provided, however, that such 
periods may be shortened upon the written consent of the holders of Preferred Stock 
which are entitled to such notice rights or similar notice rights and which represent at 
least a majority of the voting power of all then outstanding shares of such Preferred Stock, 

3. fignyersipn ,. The holders of the Preferred Stock shall have conversion 
rights as follows (the "Conversion Rights'): cuuvcrcion 
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a. Right la Convert 

. c . . „ v 0) Subject to subsection 3(c) below, each share of 
Preferred Stock shall be convertible, at the option of the holder thereof at any dme after 
the date jof ^issuance of such share, at the office of this corporation or any transfer agent 
for the Preferrod Stock, into such number of fully paid and nonassessable shares of 

^ ri " fj^t ° t ^ x Scrtes C Issue Price, the Original Series DIssue Priced 

toe Ordinal Series E Issue Price, the Original Series F Issue See, or the Original 

5£? " * Cow*** Price at the time in eflfectfbr such 

series The iiutial ^nversioii i Price per share for each series of Preferred Stock shaU b e 
ite Original toe Price; provided, however, that the Conversion Price for each series of 
Preferred Stock shall be subject to adjustment as set forth in subsection 3(c). 

„ . ,(9 Each share of each series of Preferred Stock shall 

automatically be converted into shares of Common Stock at the ConverslojiPrice at the 
Ume in effect for such series of Preferred Stock irrmiediately upon the consuinniauon of 
the corporation's sale of its Commcn Stock in a bonk fide, firm cornmitrncnt underwriting 
pursuant to a registration statement on Form S-l under the Securities Act of 1933 as 
amended, the public offering price of which was not less than $7.50 per share (adjusted to 
reflect subsequent stock abends, stock splits or recapitalization) and the cash proceeds 
of which were at least $ 15.000,000 in the aggregate. If the holder of a majority of^T 
outstanding shares of Series E Preferred Stock elect to voluntarily convert their shares 
into Common Stock for any reason, even if the requirements of this Section 3(a)(2) are 
not meuhen each share of Series F and Series O Preferred Stock shall automatically be 
converted into shares of Common Stock at the Conversion Price at the time in effect for 
the Svries F and Series G Preferred Stock, respectively. 

<,...„. ,. b : Mechanics Q f fonveffiion. Before any holder of Preferred 
ttock shall be entitled to convert the same into shares of Common Stock, he shall 
surrender the certificate or certificates therefor, duly endorsed, at the office of this 
corporation or of any transfer agent for the Preferred Stock, and shall give written notice 
by mail, postage prepaid, to this corporation at its principal corporate office, of the 
decrion to convert the same and shall state therein the name or names in which the 
certificate or certificates for shares of Common Stock are to be issued. This corporation 
shaU, as soon as practicable thereafter, issue and deliver at such office to such holder of 
Preferred Stock, or to the norninee or nominees of such holder, a certificate or certificates 
for the number of shares of Common Stock to which such holder shall be entitled as 
aforesaid Such conversion shall be deemed to have been made immediately prior to the 
close of business on the date of such surrender of the shares of Preferred Stock to be 
converted, and the person or persons entitled to receive the shares of Common Stock 
issuable upon such conversion shall be treated for all purposes as the record holder or 
holders of such shares of Common Stock as of such date. If the conversion is in 
connection with an underwritten offer of securities registered pursuant to the Securities 
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Act of 1933 the conversion may. at the option of any holder ceiWering Preferred St*** for 
conversion, be conditioned upon the closing with the underwriter of the Yale tfsec^i 

Stock issuable upon such conversion of the Preferred Stock shall nor be deemcdThavc 
s^det. ^ St0dC ^ ^""^ Prior to the closing of suc^Se Tof 

n . to . * , . gWYPfffrn Price Adjustment* of Preferr ed fry ft The 

Ojnversfoa Price of each scries of Preferred Stock shall be t^tttot^LJlom 
time to time as follows; 

aaaiu | _ . . „ (*) ( a > Upon each issuance by the corporation of anv 
^tional Stock (as defined below), after the date upon which any3*r£ Series A 
Preferred Stock were first issued, with respect to adjustments to the Series A Conversion 

Z^L^^fT T a wWch n ofthe B Preferred Sto^Sfta 
issued, with respect to adjustments to the Series B Conversion Price, or after the date 
upon which shares of Series C Preferred Stock were first issued, with respect to 
adjusttneno to the Series C Conversion Price, or after the date upon which shares of 
Series D Preferred Stock were first issued, with respect to adjustments to the Series D 
Conversion Price, or after the date upon which shares of Series E Preferred Stock were 
first issuco, with reaper to adjustments to the Series E Conversion Price, after the date 
upon which shares of Series F Preferred Stock were first issued, with respect to 
adjustments to the ; Series F Conversion Price, or after the date upon wWchsh^cs of 
Series Q Preferred Stock were first issued, with respect to adjustments to the Series O 

( f hC ^urckase Date" with respect to each series), without considerarion 
or for a consMerationper share less than the Conversion Price for Series A, Scries B, 
^1^*5 D » Series F or Series O Preferred Stock, respectively, in effect 
immediately prior to the issuance of such Additional Stock, the Conversion Price for such 
scries hi effect immediately prior to each such issuance shall forthwith (except as 
Otherwise provided in this suteection 3(c)(1)) be adjusted to a price determined by 
multiplying such Conversion Price by a fraction, the numerator of which shall be die 
number of shares of Common Stock outstanding immediately prior to such issuance plus 
the number of shares of Common Stock which the aggregate consideration received by the 
corporation tor such Issuance would purchase at such Conversion Price; and the 
denoimnator of which shall be the number of shares of Common Stock outstanding 
^mediately prior to such Isriance plus the number of shares of such AddltiMalStock. 
The foregoing calculation shall take into account shares deemed Issued pursuant to 
Section 3(c)(1)(e) on account of options, rights or convertible or exchangeable securities, 

- . AC no _, „ „ , No adjustment of the Conversion Price for the 

Senes A. Scries B Series C, Series D, Series E, Series F or Series Q Preferred Stock 
pursuant to this subsection 3(c)(1) shall be made in an amount less than one cent per 
share, prided that any adjustments which are not required to be made by reason of this 
sentence shall be carried forward and shall be either taken into account in any subsequent 
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adjuatme^ made prior to 3 years from the date of the event giving rise to the adjustment 
being carried forward, r shall be made at the end of 3 years from the daUtf toSS 
pwng rise to the adjustment being carried forward. Bxctpt to the limited extent prided 
for in subsections 3(c)(l)(e)(iii) and 3(c)(1)(e) (iv) below, no adJustmenToS P 
inversion Price, pursuant totius subsection 3(c)(1) shall bave the effect of increasing the 
ad^to^nt C ^ C Converaion ^ m cfi &*t immediately prior to such 

. . . ( c > . case of the Issuance of Common Stock for 

cash, the consideration shall be deemed to be the amount of cash paid therefor before 
deducting any reascajable , discounts, commissions or other expenses allowed paid or 
hicurred by this corporation for any underwriting or otherwise in connection with the 
issuance and sale thereof. 

. . . . . L , , W In the case of the Issuance of the Common Stock 

^itS^!^ m P** othcr **** ^ the consideration other than cash 

shall be deemed to be the fair value thereof as determined by the Board of Directs 
irrespective of any accounting treatment . [ " 

_ , t 4 . „ „ , W In the case of the Issuance (whether before, on 

^^n LT ^ ^^l 6 P"* 4 0f options 10 ^ rights to subscribe for 

Qjinmon Stock, secuntles by their terms convertible into or exchangeable for Common 

Stock or options to purchase or rights to subscribe for such convertible or exchangeable 
^^iS^S PIWiSi0n5 ** WJy f0f * ******* of ^bse^n3(c)(l) 

_ , . „ . 0 Toe aggregate maximum number of share* 
of Common Stock deliverable upon exercise (assiiming the satisfaction of any 
conditions to exercisability, including without limitation, the passage of time, but 
without taking into account potential antidilution adjustmeutsTofsW options to 
purchase or rights to subscribe for Common Stock shall be deemed to have been 
issued at the time such options or rights were issued and for a consideration eoual 
TnTv^A^" < deter f^ Provided in subsections 3(c)(1)(c) 

and 3(c)(1)(d)), if any, received by the corporation upon the issuance of such 
options or rights plus the minimum exercise price provided in such options or rtehts 
(without taking into account potential antidilution adjustments) for the Common 
Stock covered thereby. 

rtf _ c . .... „ U ) Thc aggregate maximum number of shares 
of Common Stock dehverable upon conversion of or in exchange (assuming the 
satisfaction of any conditions to convertibility or exchangeability, induding, without 
limitation, the passage of time, but without taking into account potential 
antidilution adjustments) for any such convertible or exchangeable securities or 
upon the exercise of options to purchase or rights to subscribe for such convertible 
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or exchangeable securities and subsequent conversion or exchange thereof shall be 
deemed to have been issued at the time such securities were Issued or such options 
or rights were issued and for a consideration equal to the consideration, if any- 
received by the corporation for any such securities and related options or rights 
(excluding any cash received on account of accrued interest or accrued dividends) 
plus the minimum additional consideration, if any, to be received by the 
corporation (without taking into account potential antidilution adjustments) upon 
the conversion or exchange of such securities or the exercise of any related options 
or rights (the consideration in each case to be determined in the manner provided 
in subsections 3(cXl)(c) and 3(c)(1)(d)). 

til) In the event of any change in the number 
of shares of Common Stock deliverable or in the consideration payable to this 
corporation upon exercise of such options or rights or upon conversion of or in 
exchange for such convertible or exchangeable securities, including, but not limited 
to, a change resulting from the antidilution provisions thereof; the Conversion 
Prices of each series of Preferred Stock, to the extent in any way affected by or 
computed using such options, rights or securilftes, shall be recomputed to reflect 
such change, but no further adjustment shall be made for the actual issuance of 
Common Stock or any payment of such consideration upon the exercise of any such 
options or rights or the conversion or exchange of such securities. 

iv) Upon the expiration of any such options 
or rights, the termination of any such rights to convert or exchange or the 
expiration of any options or rights related to such convertible or exchangeable 
securities, the Conversion Prices of each series of Preferred Stock, to the extent in 
any way affected by or computed using such options, rights or securities or options 
or rights related to such securities, shall be recomputed to reflect the issuance of 
only the number of shares of Common Stock (and convertible or exchangeable 
securities which remain in effect) actually issued upon the exercise of such options 
or rights, upon the conversion or exchange of such securities or upon the exercise 
of the options or rights related to such securities. 

v) The number of shares of Common Stock 
deemed issued and the consideration deemed paid therefor pursuant to subsections 
3(c)(l)(e)(i) and (ii) shall be appropriately adjusted to reflect any change, 
termination or expiration of the type described in either subsection 3(c)(l)(e)(iii) 
or(iv). 

(2) "Additional Stock" shall mean any shares of Common 
Stock issued (or deemed to have been issued pursuant to subsection 3(c)(1)(e)) by this 
corporation after the Purchase Date other than • 
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. ... ( a ) Common-Stock issued pursuant 10 a Q-ansaedon 

described in subsection 3(c)(3) hereof - ■ transaction 

. _ (b) shares of Common Stock issuable or issued to 

employees, officers, consultants or directors of this corporation directly or pursuant to a 
stock option plan or restricted stock plan approved by the Board of Directors of this 
coloration, or employees of companies participating in development efforts as approved 
by the Board of Directors. 

' (c) equity securities issuable or issued (and any 
warrants or options therefor) in connection with any research and development finandne 
or business transaction approved by the Board of Directors. 

. 0) In the event the corporation should at any tune or from 

time to time after the Purchase Date fix a record date for me effectuation of a split or 
subdivision of the outstanding shares of Common Stock or the determination of holders of 
Common Stock entitled to receive a dividend or other distribution payable in additional 
shares of Common Stock or other securities or rights' convertible into, or entitling the 
holder thereof to receive directly or indirectly, additional shares of Common Stock 
(hereinafter referred to as "Common Stock Equivalents") without payment of any 
consideration by such holder for the additional shares of Common Stock or the Common 
Stock Equivalents (Including the additional shares of Common Stock issuable upon 
conversion or exercise thereof), then, as of such record date (or the date of such dividend 
distribution, split or subdivision if no record date is fixed), the Conversion Prices of each 
senes of Referred Stock shall be appropriately decreased so that the number of shares of 
Common Stock issuable on conversion of each share of each series shall be increased in 
proportion to such increase of the aggregate of shares of Common Stock Outstanding and 
those issuable with respect to such Common Stock Equivalents with the number ofshares 
issuable with respect to Common Stock Equivalents determined from time to time in the 
manner provided for deemed issuances in subsection 3(c)(1)(e). 

t •> W If the number of shares of Common Stock outstanding 
at any time after the Purchase Date is decreased by a combination of the outstanding 
shares of Common Stock, then, following the record date of such combination, the 
Conversion Prices for each scries of Preferred Stock shall be appropriately increased so 
that the number of shares of Common Stock issuable on conversion of each share of such 
series shall be decreased In proportion to such decrease in outstanding shares. 

<*• flfiher Distributions. In the event this corporation shall declare 
a distribution payable in securities of other persons, evidences of indebtedness issued by 
thb corporation or other persons, assets (excluding cash dividends) or options or rights not 
referred to in subsection 3(c)(3), then, in each such case for the purpose of this subsection 
3(d). the holders of each series of Preferred Stock shall be entitled to a proportionate 
share of any such distribution as though they were the holders of the number of shares of 
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Common Stock of the corporation into which then* shares of Preferred Stock are 
convertible as of the record date fixed for the detennination of the holders of Common 
Stock of the corporation entitled to receive such distribution. 

c * RecapitaHzarinnfi ft at any time or from time to timr there 
shall be a recapitalization of the Common Stock (other than a subdivision, combination or 
merger or sale of assets transaction provided tor elsewhere in Section 2 or this Section 3) 
provision shall be made so that the holders of each series of Preferred Stock shall 
thereafter be endued to receive upon conversion thereof the number of shares of stock or 
other securities or property of the Company or otherwise, to which a holder of Common 
Stock deliverable upon conversion would have been entitled on such recapitalization. In 
any such case, appropriate adjustment shall be made in the application of the provisions of 
this Section 3 with respect to the rights of the holders of each series of Preferred Stock 
after the recapitalization, to the end that the provisions of this Section 3 (including 
adjustment of the Conversion Price then in effect and the number of shares purchasable 
upon conversion of each series of the Preferred Stock) shall be applicable after that event 
as nearly equivalent as may be practicable. 

/ 

. _ _ ^* No I mPftirmePt This corporation will not, by amendment of 

its Certificate of Incorporation or through any reorganization, recapitalization, transfer of 
assets, consolidation, merger, dissolution, issue or sale of securities or any other voluntary 
action, avoid or seek to avoid the observance or performance of any of the terms to be 
observed or performed hereunder by this corporation, but will at all times in good faith 
assist in the carrying out of all the provisions of this Section 3 and (n the taking of all such 
action as may be necessary or appropriate in order to protect the Conversion Rights of the 
holders of the Preferred Stock against impairment. 

& No Fractional Shares and Certificate « to A^tcrm^ 

(1) No fractional shares shall be issued upon conversion of 
the Preferred Stock, and the number of shares of Common Stock to be issued shall be 
rounded to the nearest whole share. Whether or not fractional shares are issuable upon 
such conversion shall be determined on the basis of the total number of shares of 
Preferred Stock tho holder is at toe time converting into Common Stock and the number 
of shares of Common Stock issuable upon such aggregate conversion. 

(2) Upon the occurrence of each adjustment or 
readjustment of the Conversion Price of any series of Preferred Stock pursuant to this 
Section 3, this corporation, at its expense, shall promptly compute such adjustment or 
readjustment in accordance with the terms hereof and prepare and furnish to each holder 
of such series of Preferred Stock a certificate setting forth such adjustment or 

• readjustment and showing in detail the facts upon which such adjustment or readjustment 
is based. This corporation shall, upon the written request at any time of any holder of 
Preferred Stock, furnish or cause to be furnished to such holder a like certificate setting 
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!n^iwh! if^u and r ?^J«***K. (b)^ Conversion Price at the time in effect, 
and (c) the number of shares of Common Stock and the amount, if any, of other property 
which at the time would be received upon the conversion of a share of Preferred Stock. 

h- Notices of Record Date. In the event of any taking by this 
corporation of a record of the hoideri of any class of securities for the purpose of 
deteraiining the holders thereof who are entitled to receive any dividend (other than a 
cash dividend) or other distribution, any right to subscribe for, purchase or otherwise 
acquire any shares of stock of any class or any other securities or property, or to receive 
any other right, this corporation shall mail to each holder of Preferred Stock, at least 20 
days prior to the date specified therein, a notice specifying the date on which any such 
record is to be taken for the purpose of such dividend, distribution or right, and the 
amount and character of such dividend, distribution or right. 

. t Reserv ation, pf Stock Issuable Unon CWrri»n Thtt 

corporation shall at all times reserve and keep available out of its authorized but unissued 
shares of Common Stock solely for the purpose of effecting the conversion of the shares 
of the Preferred Stock such number of its shares of Pommon Stock as shall from rime to 
tune bo sufficient to effect the conversion of all outstanding shares of the Preferred Stock: 
and if at any time the number of authorized but unissued shares of Common Stock shall 
not be sufficient to effect the conversion of all then outstanding shares of the Preferred 
Stock, in addition to such other remedies as shall be available to the holder of such 
Preferred Stock, this corporation will take such corporate action as may, in the opinion of 
its counsel, be necessary to increase its authorized but unissued shares of Common Stock 
to such number of shares as shall be sufficient for such purposes. 

' . J- Native* , Any notice required by the provisions of this Section 

3 to be given to the holders of shares of Preferred Stock shall be deemed given if 
deposited in the United States mail, postage prepaid, and addressed to each holder of 
record at his address appearing on the books of this corporation. 

4. Voting Rights.- 

&< General Voting Rights. Except as otherwise required by 
applicable law or by Section 5 hereof, and, solely with respect to the Series F Preferred 
Stock, except in connection with the election of directors of the corporation as set forth in 
Section 4(b) herein, the holder of each share of Preferred Stock shall have the right to 
one vote for each share of Common Stock into which such Preferred Stock could then be 
converted (with any fractional share determined on an aggregate conversion basis being 
rounded to the nearest whole share), and with respect to such vote, such holder shall have 
full voting rights and powers equal to the voting rights and powers of the holders of 
Common Stock, and shall be entitled, notwithstanding any provision hereof to notice of 
any stockholders' meeting in accordance with the Bylaws of this corporation, and shall be 

BP«PA1\VKC\0 107490.05 



PATENT 



entitled to vote, together with holders f Common Stock, with respect to 
upon which holders of Common Stock have the right to vote. 



b< Voting for Election Of Director?. The holders of the Series F 
Preferred Stock shall be entitled, voting together as a separate series, to elect one (l) 
member of ihe Board of Directors. Any vacancy of the director elected by the Series F 
Preferred Stock shall be filled by only the vote of a majority of the outstanding shares of 
the Series F Preferred Stock emitted to vote thereon. The holders of the Series F 
Preferred Stock shall not be entitled to vote for any directors of the corporation other 
than to the extent set forth in this paragraph 4(b). 

5. Protective Provision*. 

a. So long as 1,000,000 shares of Preferred Stock are outstanding, 
this- corporation shall not without first obtaining the approval (by vote or written consent, 
as provided by law) of the holders of at least a majority of the then outstanding shares of 
Preferred Stock- 

/ 

(1) sell, convey, or otherwise dispose of or encumber all or 
substantially all of its property or business or merge into or consolidate with any other 
corporation (other than a wholly owned subsidiary corporation) or effect any transaction 
or series of related ffansactions in which more than 50% of the voting power of the 
corporation is disposed of; 

(2) alter or change the rights, preferences or privileges of 
the shares of Preferred Stock so as to affect adversely the snares; provided, however, that 
if the alteration or change only effects a particular series of Preferred Stock that series of 
Preferred Stock shall have a series vote; or 

(3) increase or decrease the authorized number of shares of 
Preferred Stock provided, however, that any increase or decrease of the authorized 
number of a particular scries of Preferred Stock shall be subject to the approval of the 
holders of at least a majority of such series. 

b. So long as a total of 1,000,000 shares of Series A, Series B, 
Series C, Series D and Series G Preferred Stock are outstanding, this corporation shall not 
without first obtaining the approval (by vote or written consent, as provided by law) of the 
holders of at least a majority of the then outstanding shares of Series A, Series B, 

Series C, Series D and Series G Preferred Stock, voting together as a single class, create 
any new class or series of stock or any other securities convertible into equity securities of 
the corporation having a preference over, or being on a parity with, the Series A, Series B, 
Series C, Series D and Series G Preferred Stock with respect to Liquidation or dividends. 
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c So long as 1,000.000 shares of Series E Preferred Stock are 
outstanding, this corporation shall not without first obtaining the approval (by vote or 
written consent, as provided by law) of the holders of at least a majority of the then 
outstanding shares of Series B Preferred Stock create any new class r series f stock or 
any other securities convertible into equity securities of the corporation having a 
preference over, or being on a parity with, the Series E Stock with respect to liquidation 
or dividends. n 

d- So long as 1,000,000 shares of Series P Preferred Stock are 
outstanding, this corporation shall not without first obtaining the approval (by vote or 
written consent, as provided by law) of the holders of at least a majority of the then 
outsxanding shares of Series F Preferred Stock create any new class or series of stock or 
any other securities convertible into equity securities of the corporation having a 
preference over, or being on a parity with, the Series F Stock with respect to bquidaiion 
or dividends. r • n 

» 

<S- StfttUS Of . Coaygrted Stock - In the event any shares of Preferred 
Stock shall be converted pursuant to Section 3 hereof the shares so converted shall be 
cancelled and shall not be issuable by the corporation. From time to time, the Certificate 
of Incorporation of this corporation shall be appropriately revised to reflect the 
corresponding reduction In the corporation's authorized capital stock. 

C .Common Stock 

l - JPiviticnd, Rights, Subject to the prior rights of holders of all classes 
of stock at the time outstanding having prior rights as to alvidends, the holders of the 
Common Stock shall be entitled to receive, when and as declared by the Board of 
Directors, out of any assets of the corporation legally available therefor, such dividends as 
m*y be declared from time to time by the Board of Directors. 

2. liquidation ftjghft. Upon the liquidation, dissolution or winding up 
of checorporatton, the assets of the corporation shall be distributed as provided in Section 
2 of Division (B) of this Article IV hereof. 

3. Be4QmptiQn< The Common Stock is not redeemable. 

4. Voting Rights. The holder of each share of Common Stock shall 
have the right to one vote, and shall be entitled to notice of any stockholders' meeting in 
accordance with the Bylaws of this corporation, and shall be entitled to vote upon such 
matters and in such manner as may be provided by law. 
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ARTICLE V. 

Except as otherwise provided in this Certificate of Incorporation, in 
furtherance and not in limitation of the powers conferred by statute, the Board of 
Directors is expressly authorized to make, repeal, alter/amend and rescind any cr all of 
the Bylaws of the corporation, 

ARTICLE VL 

The number of directors of the corporation shall be fixed from time to time 
by a bylaw or amendment thereof duly adopted by the Board of Directors or bv the 
stockholders. 3 

ARTICLE VH. 

Elections of directors need not be by written ballot unless the Bylaws of the 
corporation shall so provide. 

/ 

ARTICLE Vm. 

Meetings of stockholders may be held within or without the State of 
Delaware, as the Bylaws may provide. The books of the corporation may be kept (subject 
to any provision contamed in the statutes) outside the State of Delaware at such place or 
places as may be designated from time to time by the Board of Directors or in the Bylaws 
of the corporation. 3 

ARTICLE DC 

a) Californ i a . The liability of each and every director of this corporation for 
monetary damages shall be eliminated to the fullest extent permissible under California 
law. It California Corporation Law is hereafter amended to authorize, with the approval 
of a corporation's stockholders, further reductions in the liability of the corporation's 
directors for breach of fiduciary duty, then a director of the corporation shall not be liable 
for any such breach to the fullest extent permitted by California Corporation Law as so 
amended. 

b ) Mftwaje . To the fullest extent permitted by the General Corporation Law 
of Delaware, as the same may be amended from time to time, a director of the 
corporation shall not be personally liable to the corporation or its stockholders for 
monetary damages for breach of fiduciary duty as a director. If the General Corporation 
Law of Delaware is hereafter amended to authorize, with the approval of a corporation's 
stockholders, further reductions in the liability of the corporation's directors for breach of 
fiduciary duty, then a director of the corporation shall not be liable for any such breach to 
the fullest extent permitted by the General Corporation Law of Delaware as so amended. 
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c) Consiste ncy,. In the event t any iaconsistency between Sections A and B of 
this Article, the controlling Section, as to any particular issue with regard to any particular 
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, d > JEfteClof ficperi pr Modification, Any repeal or modification of the 
foregoing provisions of this Article shall not adversely affect any right or protection of a 
director of the Corporation with respect to any acts or omissions of such director 
occurring prior to such repeal or modification. 

ARTICLE X 

a) £alifornJa« To the fullest extent permitted by California law, this 
corporation is authorized to provide indemnification of (and advancement of expenses to) 
agents (as defined in Section 317 of the California Corporations Code) throughbylaw 
provisions, agreements with agents, vote of shareholders or disinterested directors or 
otherwise, in excess of the indemnification and advancement otherwise permitted by 
Section 317 of the California Corporations Code, subject only to applicable limits set forth 
m Section 204 of the California Corporations Code, with respect to actions for breach of 
duly to the corporation and its shareholders, 

b) . pe]awyft To the fullest extent permitted by applicable law, this 
corporation is also authorized to provide indemnification of (and advancement of expenses 
to) such agents (and any other persons to which Delaware law permits this corporationto 
provide indemnification) through bylaw provisions, agreements with such agents or other 
persons, vote of stockholders or disinterested directors or otherwise, in excess of the 
indemnification and advancement otherwise permitted by Section 145 of the Delaware 
General Corporation Law, subject only to limits created by applicable Delaware law 
(statutory or non-statutory), with respect to actions for breach of duty to the corooradoiL 
its stockholders, and others. ^ ^ 

c ) Consistency. In the event of any inconsistency between Sections A and B of 
this Article, the controlling Section, as to any particular issue with regard to any particular 
matter, shall be the one which authorizes for the benefit of the agent or other person in 
question the provision of the fullest, most prompt, most certain or otherwise most 
favorable indemnification and/or advancement 

d) fiffcet of Repeal or Modification, Any repeal or modification of any of the 
foregoing provisions of this Article X shall not adversely affect any right or protection of a 
director, officer, agent or other person existing at the time of, or increase the liability of 
any director of the corporation with respect to any acts or omissions of such director, 
officer or agent occurring prior to such repeal or modification. 
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ARTICLE XI. 



TTie corporation reserves the right to amend, alter, change or repeal anv 
provision contained in this Certificate of Incorporation, in the manner now or heTeafir 
prescribed by statute, and all rights conferred upon stockholders herein are granted 
subject to this reservation. 



THREE: Hie foregoing amend m ent hag been approved by the Board of 
Directors of said corporation. 

FOUR: The foregoing amendment was approved by the holders of the 
requisite number of shares of said corporation in accordance with Sections 242 and 245 of 
the Delaware General Corporation Law; the total mimber of outstanding shares of each 
class entitled to vote with respect to the foregoing amendment was 765.000 shares of 
Series A Preferred Stock, 4.402,002 shares of Series B Preferred Stock, 339,906 shares of 
Series C Preferred Stock, 2,426\602 shares of Series D Preferred Stock, 6,896,362 shares of 
Scries E Preferred Stock. 7,165.162 shares of Scries F Preferred Stock, 996,927 shares of 
Series G Preferred Stock and 4,409,422 shares of Common Stock. The number of shares 
voting in favor of the foregoing amendment equaled or exceeded the vote required, such 
required vote being, a majority of the outstanding shares of Preferred Stock, voting 
together as a single class, a majority of the outstanding shares of Common Stock/on an 
as-converted basis, and a majority of the outstanding shares of each series of Preferred 
Stock. 

~ 0 . , ^ FIVE: The foregoing amendment was adopted in conformity with Section 
228 of the Delaware General Corporation Law, written notice was given to the 
nonconsenting stockholders of the taking of the corporate action without a meeting by less 
than unanimous written consent. 

IN WITNESS WHEREOF, the undersigned have executed this certificate on 
August AS , 1995. 




Eliyahou Hj&ari, President 
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The undersigned certify imder penalty of perjury that they have read tnc 
foregoing Restated Certificate of Incorporation and know the contents thereof, and thai 
the statements therein are true. 
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